Comprehensive Draft No Fault Reform Package

Included in this draft:
1. Limited Assignment of benefits (Bill sections 1 & 4)

+ Limited Assignment of Benefits and Provider Lien — 5102 Amendment & Reg 68

o Allowing assigned medical providers to pursue the insurer directly as long as
coverage to the injured party exists.

o [f coverage is denied to the injured party, the injured party becomes responsible
to the provider for payment of services rendered. The injured party has the sole
right to contest the coverage denial with the insurer.

o The medical provider will have no-rights to contest the insured’s coverage denial
with the insurer, and may collect directly from the injured party.

2, Preclusion lift (Section 2) A. 4348 Heastie

« Preclusion Lift - Bilt 4348 - 5106 Amendment
o Abolishing the concept that insurer defenses to non-meritorious no fault clalms

are precluded as an additional penalty for failing to pay or deny within the 30 day
window.

o Reestablishing the Regulatory intent of payment of interest and attomey fees for
a compensable claim that is overdue as the sole penalty for untimely handiing.

3. Burden of proof (Section 2)

+ Burden of Proof Shift - 5106 Amendment
¢ Requiring medical providers disputing a denial to supply evidence showing:
1. No-fault benefits were assigned by the insured party
2. Services, supplies, or equipment billed were both rendered and
medically necessary to treat accident related injuries
3. Services were hilled in accordance with the fee schedules
4. The bill for services was submitted to the insurer

4. Mandatory arbitration (Section 3) A.8798 Morelle

¢ Mandatory Arbitration - Bill: 8798 - Amendment to 5106
o Arbitrators to be selected and managed by the DOI
o After adoption overhaul of current system is necessary and may be
accomplished via regulation.

5. Cert/decert (Section 5) S3552 Breslin/A.7129 Morelle

+ Provider Decertification — Program Bill: 7128 —- Amendment to 5109

o Permitting the DO to review and decertify providers from biiling and collecting
no-fault benefits.

o Should apply equally to treating providers and IME/Peer examiners.

6. Treatment guidelines (Section 6 & 7)
¢ Treatment Guidelines



o Looking toward the adoption of some or all of the newly established Workers
Compensation Treatment Guidelines as the standard of care for specified injuries
to the neck, back, knees and shoulders.

o Adherence to these guidelines wilt be aided by the both mandatory arbitration
and the provider decertification process.

7. Effective date: applies to current actions (Section 8)

An Act to amend the insurance law, in relation to comprehensive motor vehicle
reparations

Section one.
Section 5102 of the Insurance law is amended to a new subsection (n) to read as follows:

(n) “Health service provider” means any medical provider that submits a bill for
payment under benefits provided by this section for any of the following:

(a) medical, hospital (including services rendered in compliance with Article 41

of the Public Health Law, whether or not such services are rendered directly by a
hospital), surgical, nursing, dental, ambulance, X-ray, prescription drug and

prosthetic services;

(b) psychiatric, physical therapy (provided that treatment is rendered pursuant to a

referral)and

occupational therapy and rehabilitation;

(c) any nonmedical remedial care and treatment rendered in accordance with a

religious method of
healing recognized by the laws of New York; and

(d) any other professional health services.

Section 2 of the bili. Subsection (a) of Section 5106 of the insurance law is amended to
read as follows:

(a) Payments of first party benefits and additional first party benefits shall be made as
the loss 1s incurred. Such benefits are overdue if not paid within thirty days after the
claimant supplies proof of the fact and amount of loss sustained. If proof is not supplied
as to the entire claim, the amount which is supported by proof is overdue if not paid
within thirty days after such proof is supplied. All overdue payments shall bear
interest at the rate of two percent per month. If a valid claim or portion was overdue, the
claimant shall also be entitled to recover his attorney's reasonable fee, for services
necessarily performed in connection with securing payment of the overdue claim,
subject to limitations promulgated by the superintendent in regulations.



Payment of the interest penalty and reasonable attorney fees to a claimant when
payment of a claim is overdue shall be the exclusive remedy when an_insurer fails
to make timely pavment. The failure of an_insurer to_make timely payment or issue
a denial within thirty days after proof of claim has been submitted to an insurer
shall not preclude such insurer from issuing a denial or asserting a defense after
the thirty day period has elapsed.

The claimant has the burden of proof to show the expenses under paragraph
5102(a)(1) of this article were medically necessary and in accordance with the

applicable fee schedule. Evidence of mailing a claim form shall not be sufficient to
meet this burden.

Section 3. Subsection (b) of section 5106 of the insurance law is amended to read as
follows:

(b)[ » » jyl iR B €-A-CrarHR A -i I'i;:';‘-:;i'?;:'
dispute] All disputes involving the insurer's liability to pay first party benefits, or
additional first party benefits, the amount thereof or any other matter which may arise
pursuant to subsection (a) of this section shall be submitted to arbitration pursuant to
simplified procedures to be promulgated or approved by the superintendent. Such
simplified procedures shall include an expedited eligibility hearing option, when
required, to designate the insurer for first party benefits pursuant to subsection (d) of this
section. The expedited eligibility hearing option shall be a forum for eligibility disputes
only, and shall not include the submission of any particular bill, payment or claim for
any specific benefit for adjudication, nor shall it consider any other defense to payment.

Section 4 of the bill.

Article 51 of the Insurance Law is amended by adding a new section 5110 to read as
follows:

Section 5110. Assignment of benefits to health service providers

(a) A “covered person” has the right to assign claims for medical expenses under
Article 51 to a “health service provider”, and such assignment shall afford the
“health service provider” as the assignee, the rights, privileges, and remedies for
payment to which a “covered person” is entitled to under Article 51 of the New
York Insurance Law. However, such assignment is valid only where coverage and
compliance with policy terms by the “covered person” are not in dispute.

(b) The “covered person” shall have the sole right to contest any issues involving
coverage or compliance with policy terms by the “covered person”.

(c) The “health service provider” shall have a lien against any recovery by the
“covered person” for services provided.




(d) The “health service provider” shall not pursue payment for the cost of services
arising out of the injuries the “covered person” sustained due to a motor vehicle

accident unless there is a determination that coverage does not exist.

Section 5. Section 5109 of the insurance law, as added by chapter 423 of the laws of
2005, is amended to read as follows:

S 5109. Unauthorized providers of health services. (a) [The superintendent, in
consultation with the commissioner of health and the commissioner of education,
shall by regulation, promulgate standards and procedures for investigating and
suspending or removing the authorization for providers of health services to demand or
request payment for health services as specified in paragraph one of subsection (a) of
section five thousand one hundred two of this article upon finding reached after
investigation pursuant to this section. Such regulations shall ensure the same or
greater due process provisions, including notice and opportunity to be heard, as those
afforded physicians investigated under article two of the workers' compensation law
and shall include provision for notice to all providers of health services of the provisions
of this section and regulations promuigated thereunder at least ninety days in advance
of the effective date of such regulations] AS USED IN THIS SECTION, "HEALTH
SERVICES" MEANS SERVICES, SUPPLIES. THERAPIES OR OTHER
TREATMENTS AS SPECIFIED IN SUBPARAGRAPH (1), (II) OR OF

PARAGRAPH ONE OF SUBSECTION (A) OF SECTION FIVE THOUSAND ONE
HUNDRED TWO OF THIS ARTICLE.

(b) [The commissioner of health and the commissioner of education shall provide a
list of the names of all providers of health services who the commissioner of health
and the commissioner of education shall deem, after reasonable investigation, not
authorized to demand or request any payment for medical services in connection with
any claim under this article because such] THE_SUPERINTENDENT MAY
PROHIBIT A provider of heaith services FROM DEMANDING OR REQUESTING
PAYMENT FOR HEALTH SERVICES RENDERED UNDER THIS ARTICLE, FOR A
PERIOD NOT EXCEEDING THREE YEARS, IF THE SUPERINTENDENT
DETERMINES. AFTER NOTICE AND HEARING, THAT THE PROVIDER OF
HEALTH SERVICES: (1) has ADMITTED TO, OR been FOUND guilty of,
professional for other] misconduct, AS DEFINED IN THE EDUCATION LAW, [or
incompetency] in connection with [medical] HEALTH services rendered under this
article; Jor (2) has exceeded the limits of his or her professional competence in
rendering medical care under this article or has knowingly made a false
statement or representation as to a material fact in any medical report made in
connection with any claim under this article; or (3)] (2) solicited, or [has] employed
another PERSON to solicit for [himself or herself] THE PROVIDER OF HEALTH
SERVICES or [for] another PERSON OR ENTITY, professional treatment,
examination or care of [an injured] A person in connection with any claim under this
article; for (4) has] (3) refused to appear before, or [to] answer ANY QUESTION




upon request of, the [commissioner of health, the] superintendent[,] or any duly
authorized officer of [the] THIS state, {any legal question,Jor REFUSED to produce
any relevant information concerning [his or her] THE conduct OF THE PROVIDER OF
HEALTH SERVICES in connection with [rendering medical] HEALTH services
RENDERED under this article; [or (5) has] (4) engaged in [patierns] A PATTERN of
billing for: (A) HEALTH services [which] ALLEGED TO HAVE BEEN RENDERED
UNDER THIS ARTICLE. WHEN THE HEALTH SERVICES were not [provided.]
RENDERED; OR (B) UNNECESSARY HEALTH SERVICES: (5) UTILIZED
UNLICENSED PERSONS TO RENDER HEALTH SERVICES UNDER THIS

ARTICLE. WHEN ONLY A PERSON LICENSED IN THIS STATE MAY RENDER
THE HEAL TH SERVICES: (6) UTILIZED LICENSED PERSONS TO RENDER
HEALTH SERVICES, WHEN RENDERING THE HEALTH SERVICES IS BEYOND
THE AUTHORIZED SCOPE OF THE PERSON'S LICENSE;

(7) CEDED OWNERSHIP, OPERATION OR CONTROL OF A BUSINESS ENTITY
AUTHORIZED TO PROVIDE PROFESSIONAL HEALTH SERVICES IN THIS
STATE, INCLUDING BUT NOT LIMITED TO A PROFESSIONAL SERVICE
CORPORATION, PROFESSIONAL LIMITED LIABILITY COMPANY OR
REGISTERED LIMITED LIABILITY PARTNERSHIP. TO A PERSON NOT
LICENSED TO RENDER THE HEALTH SERVICES FOR WHICH THE ENTITY
IS LEGALLY AUTHORIZED TO PROVIDE, EXCEPT WHERE THE
UNLICENSED PERSON'S OWNERSHIP. OPERATION OR CONTROL IS
OTHERWISE PERMITTED BY LAW: (8) COMMITTED A FRAUDULENT
INSURANCE ACT AS DEFINED IN SECTION 176.05 OF THE PENAL L AW;

(9) HAS BEEN CONVICTED OF A CRIME INVOL VING FRAUDULENT OR
DISHONEST PRACTICES: OR

(10) VIOLATED ANY PROVISION OF THIS ARTICLE OR REGULATIONS
PROMULGATED THEREUNDER.

(c) [Providers] A PROVIDER of health services shall [refrain from subsequently
treating for remuneration, as a private patient, any person seeking medical treatment]
NOT DEMAND OR REQUEST PAYMENT FOR ANY HEALTH SERVICES under
this article [if such provider pursuant to this section has been prohibited from
demanding or requesting any payment for medical services under this article. An injured
claimant so treated or examined may raise this as] THAT ARE RENDERED DURING
THE TERM OF THE PROHIBITION ORDERED BY THE_ SUPERINTENDENT
PURSUANT TO SUBSECTION (B) OF THIS SECTION. THE PROHIBITION
ORDERED BY THE SUPERINTENDENT MAY BE a defense in any action by [such]
THE provider OF HEALTH SERVICES for payment for [treatment rendered at any
time after such provider has been prohibited from demanding or requesting payment for
medical services in connection with any claim under this article] SUCH HEAI. TH
SERVICES.

(d) The [commissioner of health and the commissioner of education]
SUPERINTENDENT shall maintain [and regularty update] a database containing a list of
providers of health services prohibited by this section from demanding or requesting
any payment for health services [connected to a claim] RENDERED under this article




and shall make [such] THE information available to the public {by means of a website
and by a toll free number].

(E) THE SUPERINTENDENT MAY LEVY A CIVIL PENALTY NOT EXCEEDING
FIFTY THOUSAND DOLLARS ON ANY PROVIDER QF HEALTH SERVICES
THAT THE SUPERINTENDENT PROHIBITS FROM DEMANDING OR
REQUESTING PAYMENT FOR HEALTH SERVICES PURSUANT TQ
SUBSECTION (B) OF THIS SECTION. ANY CIVIL PENALTY IMPOSED FOR A
FRAUDULENT INSURANCE ACT, AS DEFINED IN SECTION 176.05 OF THE
PENAL L AW, SHALL BE LEVIED PURSUANT TO ARTICLE FOUR OF THIS
CHAPTER.

[(e)] (F) Nothing in this section shall be construed as limiting in any respect the powers
and duties of the commissioner of health, commissioner of education or the
superintendent to investigate instances of misconduct by a [health care] provider [and,
after a hearing and upon written notice to the provider, to temporarily prohibit a
provider of health services under such investigation from demanding or requesting
any payment for medical services under this article for up to ninety days from the date

of such notice] OF HEALTH SERVICES AND TAKE APPROPRIATE ACTION
PURSUANT TO ANY OTHER PROVISION OF LAW. A DETERMINATION OF

THE SUPERINTENDENT PURSUANT TO SUBSECTION (B) OF THIS SECTION
SHALL NOT BE BINDING UPON THE COMMISSIONER QF HEAL TH OR THE
COMMISSIONER OF EDUCATION IN A PROFESSIONAL DISCIPLINE
PROCEEDING RELATING TO THE SAME CONDUCT.

Section 6. Treatment guidelines.

§ 5108. Limit on charges by providers of health services. (a) The charges for services
specified in paragraph one of subsection (a) of section five thousand one hundred
two of this article and any further health service charges which are incurred as a result of
the injury and which are in excess of basic economic loss, shall not exceed the charges
permissible under the schedules prepared and established by the chairman of the
workers' compensation board for industrial accidents, except where the insurer or
arbitrator determines that unusual procedures or unique circumstances justify the

excess charge[.], and shall be subject to the treatment guidelines established pursuant to

subsection (d) of this section.

(b) The superintendent, after consulting with the chairman of the workers'
compensation board and the commissioner of health, shall promulgate rules and
regulations implementing and coordinating the provisions of this article and the
workers' compensation law with respect to charges for the professional health
services specified in paragraph one of subsection (a) of section five thousand one
hundred two of this article, including the establishment of schedules for all such
services for which schedules have not been prepared and established by the chairman of
the workers' compensation board, including, but not limited, to durable medical
equipment or supplies. Additionally, the superintendent. after consultation with the




workers’ compensation board and the commissioner of health, shall promulgate treatment
guidelines with the respect of treating covered persons.

(c) No provider of health services specified in paragraph one of subsection (a)of
section five thousand one hundred two of this article may demand or request any payment
in addition to the charges authorized pursuant to this section.

No such provider may be reimbursed for any services unless the provider complies with
subsection (d) of this section.

Every insurer shall report to the commissioner of health any patterns of overcharging,
excessive treatment or other improper actions by a health provider within thirty days
after such insurer has knowledge of such pattern.

(d) Treatment guidelines. Notwithstanding any other provision of the statute, rule or
regulation to the contrary, the following shall apply for all individuals or entities that
provide, treat, or charge for services specified in paragraph (1) of subsection (a) of
section 5102 of this article:

(1) the treating provider shall follow the treatment guidelines established by the
superintendent;

(2) deviations from the treatment guidelines may be permitted under the following
conditions:

(i) prior written or electronic request is given to the insurer prior to commencing
treatment. The request shall contain justification for the deviation from the treatment
guidelines. The burden of showing the necessity of the deviation remains solely on the
treating provider. Failure to provide this request shall resuli in a maximum
reimbursement of fifty percent of the treatment guidelines.

(ii) the insurer shall not be precluded from evatuating the deviation for payment during
the pendency of the review, and may utilize peer review for evaluation of the deviation.

(iii) any disputes shall be resolved through a panel of experts who have been trained or
certified in the treatment guidelines pursuant to Section 5106(e).

(3) An insurer may schedule an independent medical examination at any time during the
course of treatment.

(4) services or supplies not covered by the treatment guidelines or the workers’

compensation fee schedule shall not be compensable.

Section 7. Section 5106 is amended to add a new subsection (e) to read as follows:

(e). Every insurer shall provide the treating provider with the option of submitting a
dispute involving a request for deviations from the treatment guidelines under section




5108(d) of this article to arbitration pursuant to simplified procedures promulgated or

approved by the superintendent. Such simplified procedures shall include arbitration
through a panel of experts who have been trained or certified in the treatment guidelines.

Section 8. This act shall take effect immediately and shall apply to all

actions and proceedings commenced on or after such date; and shall also apply

to any action or proceeding which was commenced prior to such effective date where,
as of such date, a trial of the issues has not yet commenced.



